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ACCEPTABLE  LEVEL 
OF  COMPETENCE 

Nancy  J.  Lance  v. 

Department  of  Energy 

DE531D8410085 
January  3, 1985 

Appellant  was  denied  a within-grade 
salary  increase  based  on  the  agency’s 
determination  and  reconsideration 
decision  that  her  performance  was  not  at 
an  acceptable  level  of  competence 
(ALOC).  In  her  petition  for  appeal, 
appellant  alleged  retaliation  because  she 
had  filed  a complaint  against  her 
supervisor.  However,  the  presiding 
official  found  that  the  agency  proved  its 
case  by  substantial  evidence.  He  also 
found  that  the  supervisor  did  not 
retaliate  in  denying  the  increase. 

On  petition  to  the  Board,  appellant 
argued  that  she  was  performing 
satisfactorily  for  one  year  and  1 1 
months  before  her  supervisor  notified 
her  of  unacceptable  performance.  She 
said  she  was  allowed  insufficient  time 
and  opportunity  to  improve  and  to 
demonstrate  ALOC  before  the  denial  of 
her  within-grade  increase  one  month 
later.  On  that  issue,  the  Board  found 
that  appellant  did  not  meet  the 
requirements  for  eligibility  for  an 
opportunity  to  demonstrate  acceptable 
level  of  competence  under  5 C.F.R. 

§ 531.409(b). 

The  Board  explained  that  per- 
formance appraisals,  upon  which  ALOC 
determinations  are  based,  are  conducted 
under  the  appraisal  systems  set  up 
under  5 U.S.C.  § 4302.  Under  that 
section,  the  agency  must  provide  the 
employee  the  opportunity  to  perform 
acceptably  only  when  the  agency 
contemplates  a performance-based 
reassignment,  reduction  in  grade,  or 
removal.  The  Board  concluded  that 
under  the  clear  language  of  5 U.S.C. 

§ 4302(b)(6),  the  opportunity  to 
demonstrate  acceptable  performance  is 
not  a substantive  right  applicable  to  an 
action  denying  a within-grade  increase 
taken  pursuant  to  5 U.S.C.  § 5335. 

The  Board  further  found  that  the 
agency  complied  with  the  pertinent 


procedural  requirements  which  require 
that  employees  be  given  a written 
statement  setting  forth  the  reasons  for 
withholding  the  within-grade  increase. 

5 C.F.R.  § 531.409(c)  (1983). 

The  Board  said  that  while  appellant 
was  correct  in  her  assertion  that 
performance  during  the  entire  waiting 
period  must  be  considered,  the  agency 
may  place  greater  weight  on  the  perform- 
ance during  the  period’s  latter 
stages.  However,  the  record  must  show 
that  the  remainder  of  the  period  also  was 
considered.  Here,  the  Board  found  that 
appellant’s  supervisor  did  consider  her 
performance  during  the  entire  waiting 
period  and  that  the  performance  was  not 
at  an  acceptable  level  during  the  latter 
months.  It  said  that  the  granting  of  a 
within-grade  increase  must  be  based  on 
performance  which  is  sufficiently 
satisfactory  to  justify  an  increase — not 
just  sufficient  to  retain  one’s  job. 

Concurring  with  the  presiding  official 
that  the  agency  presented  substantial 
evidence  that  the  appellant’s 
performance  in  three  critical  elements  of 
her  position  was  not  at  an  acceptable 
level  of  competence,  the  Board  denied 
the  petition  for  review. 


ADVERSE  ACTIONS 

John  Farris  v.  Department  of 
the  Air  Force 

BN075284 10079 
January  31, 1985 

Appellant  was  removed  for  un- 
authorized transfer  and  sale  of  more 
than  $2,000  worth  of  government 
property  for  personal  gain.  When  he 
petitioned  the  Board  for  review  of  the 
initial  decision  sustaining  the  removal, 
appellant  charged  improper  ex  parte 
communications  between  the  agency 
proposing  and  deciding  officials,  as  well 
as  incorrect  rulings  by  the  presiding 
official. 

Regarding  the  appellant's  allegation 
of  incorrect  evidentiary  and  procedural 
rulings,  the  Board  found  no  abuse  of 
discretion  and  no  showing  of  harm  to 
appellant’s  substantive  rights. 


As  for  the  allegation  of  improper  ex 
parte  communications,  the  Board  noted 
that  appellant’s  petition  relied  heavily 
on  the  leading  Federal  Circuit  decision 
in  Sullivan  v.  Department  of  the  Navy, 
720  F. 2d  1266(1983).  However,  the  Board 
enumerated  the  following  points 
distinguishing  this  case  from  Sullivan: 
(1)  Sullivan  involved  a third  party 
outside  the  decision-making  chain  who 
intervened  to  put  pressure  on  the 
decision  maker  to  sustain  the  charge 
and  to  impose  the  removal  penalty;  (2)  in 
Sullivan,  the  court  found  that  the 
intervening  party  had  a motive  of 
reprisal  against  Sullivan;  and  (3)  in 
Sullivan,  the  third  party  was  an 
adversary  in  that  he  initiated  the 
investigation.  It  was  these  actions  in 
combination  which  the  court  found 
improper. 

The  Board  said  that  in  its  view  neither 
a proposing  nor  a deciding  official  is 
necessarily  an  adversary  merely 
because  he  or  she  is  investigating  and 
bringing  charges  or  making  a recom- 
mendation on  the  charges.  It  said  it 
found  nothing  in  law  or  regulation 
barring  such  officials  from  meeting, 
discussing  and/or  consulting  on  a case 
if  no  new  evidence,  subject  matter  or 
material  is  introduced  which  appellant 
has  not  had  the  benefit  of  responding  to 
or  viewing,  and  if  there  is  no  undue 
pressure  to  influence  the  actions  of  either 
official. 

Finding  no  basis  to  conclude  that 
contacts 'between  the  two  officials 
constituted  improper  ex  parte 
communication,  the  Board  denied  the 
petition  for  review  and  sustained 
appellant’s  removal. 

Stanley  E.  Hall  v,  U.S.  Postal 
Service 

DA075282 10720 
January  25, 1985 

This  case  came  before  the  Board  on 
remand  by  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit. 

Appellant — a preference  eligible — had 
appealed  a reduction  in  grade,  following 
a promotion  to  a new  position.  The 
agency  alleged  error  in  the  initial 
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classification  of  the  new  position.  The 
presiding  official  dismissed  the  appeal 
for  lack  of  jurisdiction,  finding  that 
pursuant  to  5 U.S.C.  § 7121(e)(1)  and 
5 C.F.R.  § 1201.3(b)(2),  appellant  could 
elect  to  appeal  to  the  Board  or  grieve 
under  the  negotiated  grievance 
procedure,  but  not  both,  and  that 
appellant  had  grieved  the  matter 
through  a step  3 settlement  decision 
before  filing  his  appeal.  The  Board 
denied  appellant’s  petition  for  review. 

The  court  remanded  the  case  for 
consideration  of  the  applicability  of 
5 U.S.C.  §7121  and  5 C.F.R. 

§ 1201.3(b)(2)  to  Postal  Service 
preference  eligible  employees. 

The  Board  discussed  the  Postal 
Reorganization  Act  of  1970  (PRA)  which 
established  the  Postal  Service  as  an 
independent  arm  of  the  executive  branch 
with  very  limited  application  of  federal 
employee  law.  It  found  no  provision  in 
the  PRA  making  5 U.S.C.  § 7121 
applicable  to  the  Postal  Service. 
Likewise,  the  Board  found  5 U.S.C. 

§ 7121  was  not  by  its  own  terms 
applicable  to  the  Postal  Service.  Section 
7101(a)(3)  of  Title  5 defines  “agency”  for 
purposes  of  Chapter  71  as  an  “executive 
agency."  Since  the  Postal  Service  is  an 
independent  establishment  of  the 
executive  branch,  the  Board  found  that  5 
U.S.C.  § 7121  and  its  implementing 
regulation,  5 C.F.R.  § 1 20 1 .3( b )( 1 ),  are 
not  applicable  to  the  Postal  Service. 
Preference  eligible  employees  in  the 
Postal  Service,  it  said,  thus  have  the 
right  to  appeal  an  adverse  action  to  the 
Board  as  well  as  the  right  to  invoke  the 
grievance  procedures  provided  by  the 
collective  bargaining  agreement 
specified  in  39  U.S.C.  § 1206(b).  The 
collective  bargaining  agreement  may 
provide  that  once  an  appeal  to  the  Board 
is  initiated,  the  right  to  elect  the 
grievance  procedure  is  waived.  The  right 
to  appeal  to  the  Board,  however,  cannot 
be  limited  by  the  collective  bargaining 
agreement.  39  U.S.C.  § 1005(a)(2).  The 
Board  said  that  as  a preference  eligible 
employee,  appellant  was  therefore 
entitled  to  appeal  to  the  Board  and 
entitled  to  procedures  provided  by 
5 U.S.C.  § 7513. 

Because  the  agency  contended  that  its 
action  was  a reclassification  and  not  an 
adverse  action,  no  adverse  action 
procedure  rights  were  afforded  appellant 
and  he  was  not  notified  of  any  right  of 
appeal  to  the  Board.  The  Board  has  held 
that  an  agency’s  failure  to  provide  any 
of  the  procedural  protections  of  section 
7513  in  carrying  out  adverse  actions 
constitutes  harmful  error.  Baracco  i>. 
Department  of  Transportation.  MSPB 
Docket  No.  DC075281F0895  at  17  n.  9 
(April  25.  1983). 


Thus  the  Board  found  that  the 
agency’s  failure  to  comply  with  that 
section  constituted  harmful  error  and 
that  the  reduction  in  grade  could  not  be 
sustained. 

Accordingly,  the  initial  decision  and 
the  Board’s  order  were  vacated.  The 
Board  ordered  the  agency  to  cancel  the 
reduction  in  grade,  to  retroactively 
reinstate  appellant  in  the  higher 
position,  and  to  award  back  pay  and 
benefits. 


Certification  Order 

Miguel  G.  Ignacio  v.  U.S. 
Postal  Service 

SF075281 10438, 

EEOC  Petition  No.  03840005 
January  31, 1985 

The  Equal  Employment  Opportunity 
Commission  (EEOC)  referred  this  case 
to  the  Board  for  further  consideration 
pursuant  to  5 U.S.C.  § 7702(b)(5)(B) 
because  it  disagreed  with  the  Board’s 
decision  of  September  16,  1983.  (See  The 
Digest.  September  1983,  4-6).  In  this 
current  order,  the  Board  reaffirmed  its 
decision  as  modified  and— in  accordance 
with  5 U.S.C.  § 7702(d) — certified  the 
matter  to  a special  panel. 

The  appeal  raised  these  issues: 

(1)  whether  the  Rehabilitation  Act  of 
1973  requires  an  agency  to  consider 
reassignment  as  a reasonable 
accommodation  to  a qualified 
handicapped  employee;  and  (2)  whether 
that  act  takes  precedence  over  a 
negotiated  agreement  where  the 
provisions  of  the  agreement  contravene 
the  statute. 

The  background  to  the  case  is  that  the 
agency  removed  appellant  for  inability 
to  perform  the  duties  of  a full-time 
carrier.  It  denied  appellant’s  requests  for 
other  assignment.  In  the  September  1983 
decision,  the  Board  majority  reversed 
the  presiding  official’s  decision  which 
had  found  that  the  agency  discriminated 
against  appellant.  Among  the  Board 
determinations  in  that  decision  were 
that  the  Rehabilitation  Act  does  not 
require  an  agency  to  consider  reassign- 
ment, and  even  if  the  act  so  required, 
that  action  would  violate  the  National 
Agreement,  constituting  an  undue 
hardship  on  the  agency's  program,  so 
the  negotiated  agreement  takes 
precedence.  When  appellant  appealed, 
the  EEOC  disagreed  on  both  points  with 
the  Board's  majority. 

In  the  current  order,  the  Board 
concurred  with  the  EEOC  that  the 
Rehabilitation  Act  takes  precedence 
over  a contrary  term  in  a negotiated 


agreement,  and  therefore  modified  its 
September  1983  decision.  It  disagreed, 
however,  with  the  EEOC’s  ruling  that 
the  act  requires  consideration  of 
reassignment,  saying  that  a require- 
ment that  an  agency  consider 
reassignment  in  all  circumstances 
would  severely  diminish  its  mandated 
flexibility  and  discretion.  Therefore,  the 
Board  found  the  EEOC’s  holding 
regarding  mandatory  consideration  of 
reassignment  incorrect  because  it  failed 
to  consider  the  agency’s  authority  under 
5 C.F.R.  § 335.102  and  erroneously 
interpreted  civil  service  policy  directives 
as  set  out  in  the  Federal  Personnel 
Manual  and  the  Office  Personnel 
Management  handbooks. 

SEPARATE  OPINION  OF  BOARD 
MEMBER  DENNIS  M.  DEVANEY 
CONCURRING  IN  PART  AND 
DISSENTING  IN  PART 
January  31,  1985 

In  his  separate  opinion,  Member 
Dennis  M.  Devaney  commented  on  the 
intersecting  of  federal  discrimination 
and  personnel  law  in  the  mixed  case 
area.  He  questioned  the  referral  of  the 
case  to  a special  panel,  discussed  what 
he  considers  to  be  systemic  flaws  in  the 
statutory  framework  created  by  the  Civil 
Service  Reform  Act  of  1978  (CSRA)  for 
the  adjudication  of  mixed  cases,  and 
reaffirmed  his  view  set  out  in  his 
dissenting  opinion  to  the  Board's 
September  1983  order:  namely,  that 
consideration  of  reassignment  is 
required  by  law  unless  the  agency  can 
demonstrate  undue  hardship. 

Regarding  the  first  point,  he  said  that 
since  the  EEOC’s  Ignacio  decision 
construed  the  Rehabilitation  Act  and  its 
implementing  regulations  for  which 
EEOC  has  oversight  and  executive 
responsibilities,  he  believed  there  was 
serious  doubt  as  to  whether  the  Board  is 
empowered  to  disagree  in  this  case. 

The  Member  also  commented  on  the 
fact  that  appellant  did  not  receive 
disability  benefits  because  he  failed  to 
meet  the  five-year  minimum  service 
requirement.  He  recommended  some 
type  of  short-term  accident  and  sickness 
plan  for  all  Federal  employees. 


Bart  A.  Jeffrey  v. 

Department  of  the  Navy 

AT075282 10869 
January  15,  1985 

Appellant,  an  NIS  (Naval  Investiga- 
tion Service)  employee,  was  also  an 
Army  Reserve  Officer.  When  the  agency 
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denied  his  request  for  nine  months  leave 
for  training  in  connection  with  his 
reserve  duties,  appellant  nevertheless 
reported  for  active  duty.  The  agency 
proposed  his  removal  for  excessive  and 
unauthorized  absences,  but  in  the  initial 
decision,  the  presiding  official  found 
appellant  to  be  entitled  to  a reasonable 
amount  of  leave  under  38  U.S.C. 

§ 2024(d).  The  presiding  official  reversed 
the  agency’s  removal  action. 

The  agency  in  its  petition  for  review 
contended  that  the  Congressional  intent 
in  enacting  the  law  was  to  accommodate 
such  trainees  for  short  periods — up  to  90 
days.  The  Board,  however,  concluded 
that  the  presiding  official  did  not  err  in 
interpreting  the  statute.  It  pointed  out 
that  this  section  provides  that  federal 
employees  are  to  be  granted  leave  of 
absence  for  the  period  required  to 
perform  active  duty  for  training  in  the 
U.S.  armed  forces.  Additionally,  the 
statute  does  not  provide  any  specific 
limitation  on  the  time  spent  for  training. 
The  Board  agreed  with  the  initial 
decision  which  noted  that  where  time  is 
evidently  to  be  implied,  the  usual 
acceptable  legal  rule  of  construction  is 
that  the  duration  be  a reasonable  period. 
See  Trailmobile  Company  u.  Whirls, 

331  U.S.  40,  55  (1974).  In  this  case,  the 
Board  found  appellant’s  request  was 
reasonable. 

The  Board  also  agreed  with  the 
presiding  official’s  finding  that  the 
agency  had  failed  to  establish  the 
charge  of  unauthorized  absence  by 
preponderant  evidence.  Denying  the 
petition  for  review,  the  Board  ordered 
the  agency  to  cancel  the  removal  and 
reinstate  appellant  with  back  pay  and 
benefits. 


Roland  Miller  v.  U.S.  Postal 
Service 

SF07528310922 
January  23, 1985 

Appellant  was  removed  based  on 
charges  that  he  obtained  Federal 
Employee  Compensation  Act  (FECA) 
benefits  under  false  pretenses. 

The  presiding  official  reversed  the 
removal.  She  did  not  make  a 
determination  on  the  factual  issue  of 
whether  the  benefits  had  been  obtained 
as  a result  of  falsified  representations. 
Instead,  she  ruled  that  the  Board  was 
barred  by  5 U.S.C.  § 8128  from 
reviewing  the  conduct  on  which  the 
removal  action  was  based.  Further,  she 
held  that  before  taking  an  adverse 
action  on  appellant's  allegedly  false 
representations,  the  agency  had  to 
successfully  pursue  a challenge  to 


appellant’s  receipt  of  FECA  benefits 
with  the  Office  of  Workers 
Compensation  Programs  (OWCP). 

Granting  the  agency’s  petition  for 
review,  the  Board  agreed  with  the 
agency  that  this  conclusion  was 
erroneous.  The  Board  said  that  it  was 
not  being  asked  to  strip  the  OWCP 
decision  of  its  finality  by  reversing  the 
determination  allowing  benefits,  but 
rather  that  it  was  being  asked  to  rule  on 
the  issue  of  whether  appellant 
committed  fraud  in  obtaining  those 
benefits.  While  the  issue  of  appellant’s 
entitlement  to  FECA  benefits  is  within 
the  exclusive  jurisdiction  of  the  OWCP, 
the  issue  of  appellant’s  fraudulent 
conduct  in  those  proceedings  is  not.  In 
the  past,  the  Board  noted,  it  did  not 
hesitate  to  sustain  a removal  which  was 
based  on  the  false  representations  made 
in  OWCP  proceedings  by  a successful 
claimant  for  FECA  benefits.  Brooks  v. 
U.S.  Postal  Service.  13  MSPB  13(1983). 
To  knowingly  and  willfully  make  false 
statements  in  a matter  pending  before  a 
federal  agency  is  a crime  under  18  U.S.C. 
§ 1001.  In  addition,  the  employing 
agency  can  establish  cause  that  will 
promote  the  efficiency  of  the  service  and 
remove  and  employee  who  has 
fraudulently  received  benefits  to  which 
he  was  not  entitled.  Gordon  v. 
Government  Printing  Office,  9 MSPB  6 
(1982);  Gamble  v.  U.S.  Postal  Service, 

6 MSPB  487  (1981). 

The  initial  decision  was  reversed  and 
the  case  remanded  to  the  regional  office 
for  further  adjudication. 


James  J.  Rooney  v. 
Department  of  Agriculture 

NY07528 110300 
January  15, 1985 

The  presiding  official  reversed  the 
agency’s  action  removing  appellant  for 
conduct  prejudicial  to  the  best  interests 
of  the  service.  During  the  regional  office 
proceedings,  another  agency  involved  in 
the  case,  the  Immigration  and 
Naturalization  Service  (INS),  refused  to 
produce  certain  documents  which  the 
presiding  official  subpoenaed.  Also,  an 
INS  employee  who  testified  refused  to 
answer  questions  relating  to  certain 
allegedly  privileged  matters.  When  the 
Board's  Deputy  General  Counsel 
concluded  it  would  not  be  necessary  to 
seek  judicial  enforcement  of  the 
subpoena,  the  presiding  official  invoked 
sanction.  He  advised  the  parties  that  he 
would  strike  part  of  the  charge  on  which 
appellant’s  removal  was  based.  He  also 
denied  a subsequent  agency  motion  that 
this  sanction  be  certified  to  the  Board  for 


review  by  interlocutory  appeal,  and  he 
restricted  the  hearing’s  scope  to  the 
parts  of  the  charge  which  he  did  not 
strike.  In  his  ensuing  initial  decision,  the 
presiding  official  found  that  the  deciding 
official  did  not  state  the  charged 
impropriety — even  though  the  record 
supported  the  agency’s  allegations  that 
appellant’s  conduct  was  improper — and 
thus  the  impropriety  could  not  serve  as  a 
basis  for  sustaining  the  removal. 

The  Board  granted  the  agency  petition 
for  review.  According  to  the  record, 
appellant  had  been  employed  as  a 
criminal  investigator,  and — as  a private 
citizen — was  a supporter  of  “Freedom  for 
Catholics  in  Northern  Ireland.”  The 
incident  leading  to  his  removal  began 
when  he  visited  a local  office  of  the  INS, 
identified  himself  as  a federal  law 
enforcement  official,  and  said  that  a 
certain  man  (Ciaran  Nugent)  would  be 
at  the  British  consulate  in  New  York 
about  an  hour  later.  INS  officials 
evidently  were  interested  in  Mr. 

Nugent's  activities  because  they 
suspected  he  had  violated  immigration 
laws. 

About  an  hour  after  appellant’s  visit 
to  the  INS,  both  appellant  (by  then,  on 
leave  status)  and  INS  agents  appeared 
at  the  British  consulate.  The  agency 
described  the  INS  activity  as  sur- 
veillance in  an  official  investigation, 
and  alleged  that  appellant  interfered.  It 
charged  that  appellant’s  actions 
violated  agency  regulations  barring 
employees  from  “. . . outside  employment 
or  activity  which  may  tend  to  bring 
criticism  of,  or  cause  embarrassment  to, 
the  Department.”  The  charge  of 
interference  was  struck  by  the  presiding 
official  as  a result  of  INS’s  failure  to 
comply  fully  with  the  subpoena. 

In  petitioning  for  review,  the  agency 
alleged  that  the  presiding  official  erred 
in  “deem(ing  it)  and  the  U.S. 

Department  of  Justice  as  one  party  for 
purposes  of  responding  to  his  production 
order,”  and  in  applying  sanctions 
against  the  agency  “when  the  evidence 
sought  was  unavailable  due  to  the  valid 
assertion  of  a privilege  beyond  (its) 
control.” 

Regarding  the  sanction  issue,  the 
Board  said  that  the  fact  that  the  agency 
in  this  case  did  not  possess  the  evidence 
at  issue  did  not,  by  itself,  constitute  a 
proper  basis  for  overturning  the  initial 
decision. 

Considering  whether  a sanction  was 
warranted  here,  the  Board  noted 
appellant’s  challenge  of  the  agency's 
characterization  of  the  INS  activity  at 
the  consulate  as  a surveillance 
operation.  It  said  he  apparently  believed 
that  the  evidence  which  the  INS  refused 
to  produce  would  indicate  that  the 
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agent’s  purpose  there  was  to  arrest  Mr. 
Nugent.  He  alleged  that  production  of 
the  evidence  would  be  likely  to  lead  to 
other  relevant  material.  The  agency 
argued  that  the  evidence  was  not 
relevant  to  this  case,  and  that  it  was 
privileged,  and  that  its  nondisclosure 
was  necessary  to  protect  government 
informants.  While  stating  that  the 
courts  have  recognized  the  validity  of 
such  claims,  the  Board  said  they  have 
also  held  that  the  privilege  is  not 
absolute  and  that  public  interest  rights 
and  the  needs  and  rights  of  individuals 
must  be  balanced. 

The  Board  said  that  the  agency’s  need 
to  protect  the  confidentiality  of  its 
information  appeared  to  be  substantial. 
As  to  appellant’s  need  for  the  informa- 
tion, it  said  that  appeared  to  be  minimal, 
that  INS’s  interest  outweighed  appel- 
lant’s and  that  the  sanction  imposed  by 
the  presiding  official  was  unwarranted. 
Moreover,  its  imposition  improperly 
prevented  the  parties  from  presenting 
relevant  and  material  evidence. 

In  light  of  this,  the  Board  remanded 
the  case  to  the  regional  office  for  further 
proceedings  and  issuance  of  a 
supplemental  decision. 


PERFORMANCE 

Lawrence  Baker  v.  Defense 
Logistics  Agency 

CH043284 10309 
January  7,  1985 

The  agency  in  this  case  demoted 
appellant  after  finding  that  he  failed  to 
perform  two  critical  elements  of  his 
position  at  an  acceptable  level  of 
competence  (ALOC).  The  presiding 
official  reversed  the  agency's  action, 
finding  that  it  failed  to  prove  by 
substantial  evidence  that  appellant  did 
not  perform  at  the  minimally  acceptable 
level.  In  doing  so,  the  presiding  official 
interpreted  the  words  used  in  the 
performance  standards  according  to 
their  “plain  meaning”  because  she 
found  the  words  ambiguous. 

In  discussing  the  setting  of  such 
standards,  the  Board  said  the  presiding 
official  had  implied  that  the  standards 
at  issue  were  not  objective  as  required 
under  5 U.S.C.  § 4302(b)(1).  The  Board 
said  that  Congress  had  recognized  the 
benefit  to  employees  of  protecting  them 
from  arbitrary  labeling  of  their  work  as 
unacceptable  and  intended  to  ensure 
that  employees  had  advance  notice  of 
what  was  expected.  However,  the  Board 
said  Congress  also  intended  the  agency 
to  have  considerable  flexibility  in 
devising  methods  of  assessing 


performance  and  therefore  limited  the 
Board’s  scope  of  review  to  determining 
whether  the  agency  abused  its  discretion 
in  establishing  standards. 

In  this  case,  the  Board  found  that  the 
agency  did  not  abuse  its  discretion. 
Although  appellant’s  standards  did  not 
set  specific  time  targets  or  numeric 
measures,  the  statute  requires  only  that 
the  agency  use  objective  criteria  to  the 
maximum  extent  feasible.  The  agency 
could  reasonably  determine  that 
appellant’s  performance  in  a 
supervisory  position  could  not  be 
measured  by  such  a mechanical, 
judgment-free  rating. 

The  Board  found  merit  in  the  agency’s 
argument  that  the  presiding  official 
should  have  considered  the  evidence  the 
agency  presented,  in  addition  to  the 
language  used  in  the  performance 
standards,  in  interpreting  the  standards, 
The  Board  pointed  out  that,  as  noted, 
Congress  intended  performance 
standards  to  notify  an  employee  in 
advance  of  the  expected  performance. 
The  Board  has  recognized,  however,  that 
an  agency  may  give  content  to  an 
employee’s  performance  standards  by 
informing  him  of  specific  work 
requirements  through  other  methods. 
These  may  include  written  instructions 
regarding  the  employee’s  duties, 
evidence  that  an  employee  was  informed 
specifically  of  deficiencies  in  his  work 
and  of  methods  he  could  use  to  improve 
his  performance,  memoranda  describing 
to  an  employee  what  constitutes 
unacceptable  performance,  and  agency 
responses  to  an  employee’s  questions 
concerning  his  performance. 

The  Board  concluded  that  the  agency 
presented  substantial  evidence  that 
appellant  failed  to  acceptably  perform 
two  critical  elements  of  his  position.  It 
reversed  the  initial  decision  and 
sustained  the  demotion. 


Hernando  Cortes  v. 
Department  of  the  Interior 

SF043283 10327 
January  9,  1985 

Appellant  was  removed  from  a GS-7 
position  under  5 U.S.C.  Chapter  43 
based  on  alleged  unacceptable 
performance  in  two  critical  elements, 
and  the  presiding  official  sustained  the 
action. 

He  had  requested  that  he  be 
considered  for  promotion  from  a GS-7  to 
a GS-9  position.  The  agency  placed 
appellant  in  a 90-day  trial  to  provide  an 
opportunity  for  him  to  work  on  various 
electrical  engineering  projects  at  the  GS- 
9 level,  and  to  give  the  agency  the 
chance  to  evaluate  his  performance  at 


that  level.  At  the  end  of  the  period,  the 
agency  decided  that  appellant  could  not 
perform  at  that  level,  and  that  he  also 
lacked  the  ability  to  perform  satis- 
factorily in  his  GS-7  position.  The 
agency  then  removed  him  from  the  GS-7 
position. 

The  Board  granted  appellant’s 
petition  for  review  and  found  that  by 
removing  appellant  based  on  its 
evaluation  of  his  performance  at  the  GS- 
9 level  rather  then  at  the  GS-7  level  of  his 
position,  the  agency  failed  to  afford 
appellant  the  substantive  rights 
provided  by  Chapter  43.  Although  the 
agency  informed  appellant  during  the 
trial  period  that  it  considered  his 
performance  unacceptable  in  relation  to 
the  GS-9  level,  it  did  not  inform  him  that 
it  also  considered  his  performance 
unacceptable  for  a GS-7  level  electrical 
engineer.  Thus,  the  Board  concluded,  the 
agency  failed  to  inform  appellant  that 
his  performance  (at  the  GS-7  level)  was 
unacceptable  before  its  proposal  to 
remove  him  from  this  position,  as 
required  by  5 C.F.R.  § 432.203(b). 

The  Board  concluded,  further,  that  the 
agency  failed  to  meet  its  burden  of 
proving  by  substantial  evidence  that 
appellant  was  afforded  a reasonable 
opportunity  to  demonstrate  acceptable 
performance  before  the  removal  action 
was  proposed.  As  a result,  the  agency 
failed  to  prove  its  Chapter  43  action  by 
substantial  evidence.  The  initial 
decision  was  reversed,  and  the  agency 
action  not  sustained. 


REDUCTION  IN  FORCE 

Robert  L.  Blalock,  et  al.  v. 
Department  of  Agriculture 

AT035181 10533 
January  31,  1985 

The  agency  and  appellants  petitioned 
for  review  of  the  administrative  law 
judge’s  (ALJ)  initial  decision  which 
reversed  the  separation  of  24  appellants 
and  dismissed  the  appeals  of  the 
remaining  eight  for  lack  of  jurisdiction. 
Twenty  appellants  formerly  occupied 
positions  as  state  directors  (SD)  of  the 
Farmers  Home  Administration,  and  12 
were  state  executive  directors  (SED)  of 
the  Agricultural  Stabilization  and 
Conservation  Service.  Each  held  an 
excepted  appointment  under  Schedule  A 
and  was  informed  that  as  a result  of 
Executive  Order  12,300  his  position  had 
been  abolished.  The  order  provided — 
among  other  things — that  SD  and  SED 
positions  “shall  be  listed  in  Schedule  C 
for  all  grades  of  the  General  Schedule.” 
Because  each  appellant  was  the  single 
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occupant  of  his  competitive  level  and 
competitive  area,  each  was  separated  by 
reduction  in  force  (RIF). 

In  the  initial  decision,  the  ALJ  found 
that  no  reclassification  warranting  a 
RIF  had  occurred  as  a result  of  the 
Schedule  C designation;  no  change  of 
duties  had  taken  place,  either,  so  that 
there  had  been  no  reorganization;  and— 
in  this  light — the  actions  taken  were 
removals  for  cause  rather  that  RIFs.  He 
then  examined  the  actions  as  adverse 
actions,  held  that  none  of  the  procedural 
protections  of  5 U.S.C.  §§  7511-7513  were 
accorded  appellants,  and  that 
appellants  were  removed  from  their 
Schedule  A appointments,  not  ones  in 
Schedule  C.  He  further  held  that  those 
appellants  who  were  preference  eligihles 
had  a right  to  appeal  to  the  Board  from  a 
removal  for  cause  and  that  the  absence 
of  any  of  the  procedures  required  by  law 
constituted  harmful  error  necessitating 
reversal  under  5 U.S.C.  § 7701(c)(2)(A). 
He  ruled  that  non-preference  eligihles  in 
the  excepted  service  had  no  right  of 
appeal  to  the  Board  and  their  appeals 
must  be  dismissed. 

Regarding  the  agency’s  petition  for 
review  challenging  the  ALJ’s  conclusion 
of  law  that  a reorganization  did  not 
occur,  the  Board  found  that  the  agency 
did  not  show  error  in  the  initial  decision. 

The  Board  found  that  because  the 
regulatory  definition  of  reorganization 
requires  that  there  be  a change  in 
“functions  and  duties,”  5 C.F.R. 

§ 351.203(f),  no  determinative  weight 
could  be  attached  to  the  fact  that  the 
new  position  descriptions  provided  for  a 
better  defined  relationship  with  and 
more  direct  accountability  to  the 
administration,  inasmuch  as  neither  of 
those  factors  had,  under  the 
circumstances  of  the  case,  been  shown  to 
have  created  a change  in  the  way  in 
which  the  duties  of  the  positions  were 
being  performed.  The  Board  concurred 
with  the  ALJ  that  RIF  proceedings  were 
not  properly  invoked. 

The  agency  also  contended  that  if  the 
action  was  found  not  to  be  a RIF,  it 
should  be  viewed  as  a “conversion  and 
discharge,”  thus  making  it  unnecessary 
to  take  any  action  to  abolish  the 
Schedule  A positions  before  appellants 
could  be  separated  from  the  Schedule  C 
jobs  to  which  they  had  been 
“converted."  The  Board  found  that  some 
properly  executed  personnel  action  was 
necessary  to  divest  appellants  of  their 
Schedule  A appointments. 

Six  of  the  non-preference  eligihles 
asserted  error  in  the  ALJ’s  decision 
because  it  failed  to  reverse  their 
separations.  In  that  connection,  the 
Board  noted  that  as  a general  rule,  “a 
reviewing  court  in  dealing  with  a 


determination  or  judgment  which  an 
administrative  agency  alone  is 
authorized  to  make,  must  judge  the 
propriety  of  such  action  solely  by  the 
grounds  invoked  by  the  agency.” 
Securities  and  Exchange  Commission  u. 
Chenery,  332  U.S.  194  (1947).  This 
rationale  has  been  applied  to  the  Board’s 
action  in  reviewing  the  decision  of  an 
employing  agency,  Horne  v.  Merit 
Systems  Protection  Board,  684  F.2d  155 
(D.C.  Cir.  1982).  Because  the  ALJ  found 
that  what  occurred  in  these  cases  was 
not  a RIF  but  was  actually  a removal 
“for  cause,”  in  keeping  with  the  court’s 
direction  in  Horne,  he  examined 
appellants’  “tenure  rights"  before 
determining  the  proper  disposition.  As 
to  the  preference  eligihles,  the  ALJ 
found  that  they  had  rights  which  were 
enforceable  by  the  Board  and  reversed 
those  actions  because  of  the  agency’s 
failure  to  provide  them  to  appellants.  As 
to  the  non-preference  eligihles,  the  ALJ 
found  that  they  had  no  rights  under 
5 U.S.C.  Chapter  75  which  the  Board 
may  enforce.  The  Board  agreed  with 
these  determinations  and  denied  the 
petitions  for  review. 

The  agency  was  ordered  to  cancel  the 
separation  actions  and  to  award  back 
pay  and  benefits. 


Bruce  E.  Haataja  v. 
Department  of  Labor 

CH035 182 10565 
January  1,  1985 

After  appellant  was  separated  by 
reduction  in  force  (RIF)  procedures,  he 
contended  on  appeal  that  outstanding 
performance  ratings  were  awarded  to 
two  others  in  his  competitive  level  for  an 
unscheduled  rating  period  after  the 
issuance  of  the  specific  RIF  notices  and 
in  violation  of  an  agency  freeze  on 
performance  appraisals.  He  contended, 
further,  that  since  he  had  longer  service 
than  the  other  two — who  were  retained 
due  to  their  superior  retention  standing 
accorded  by  their  outstanding  ratings — 
he  would  not  have  been  separated  by  the 
RIF  if  the  outstanding  ratings  had  not 
been  improperly  awarded. 

The  presiding  official  sustained  the 
RIF. 

Then,  the  Board  reopened  the  case  on 
its  own  motion  to  determine  whether  it 
has  the  authority  to  review  the  agency’s 
awards  of  performance  ratings  which 
impact  on  the  appellant’s  retention 
standing  and,  if  so,  the  scope  of  its 
review.  It  invited  amicus  briefs  on 
whether  it  has  the  authority  to  review 
the  timing  and  bona  fides  of 


performance  ratings  in  RIFs.  In  its 
discussion,  the  Board  noted  that  it  has 
held  that  its  adjudication  of  any 
agency’s  RIF  not  only  embraces  the 
action  in  accordance  with  Part  351,  but 
includes  review  of  any  other  relevant 
provision  of  law,  regulations,  or 
negotiated  procedures  as  circumstances 
warrant.  The  Board  said  the  agency's 
RIF  decision  not  only  embraces  the 
requirement  that  the  Part  351 
regulations  be  properly  applied,  but  also 
that  the  procedural  or  operational 
provisions  of  the  agency  ’s  performance 
appraisal  system— set  up  under  5 C.F.R. 
Part  430,  subpart  B— be  applied 
consistently  in  determining  each 
employee’s  entitlement  to  additional 
service  credit  for  performance  under 
5 C.F.R.  § 351.504.  Accordingly,  the 
Board  explained,  the  agency’s  decision 
to  effect  a RIF  action  against  an 
employee  necessarily  includes  a review' 
of  w'hether  the  agency  ensured  that 
additional  service  credit  for  performance 
accorded  to  employees  under  5 C.F.R. 

§ 351.504  is  consistent  with  5 C.F.R.  Part 
430,  subpart  B,  and  the  procedures  of  the 
agency’s  performance  appraisal  system 
established  under  it,  and  that  the 
agency’s  determination  of  each 
employee’s  entitlement  to  additional 
service  credit  is  consistently  applied  in 
any  one  RIF.  The  agency  need  not  show 
that  a performance  rating  awarded  w-as 
warranted  on  the  merits,  but  the  agency 
must  show  that  its  determination  of 
each  employee’s  entitlement  to 
additional  service  credit  for  performance 
constituted  a consistent  application  of 
the  procedural  or  operational  provisions 
of  its  performance  appraisal  system. 

The  Board  said  that  an  agency  may 
establish  a prima  facie  case  on  this 
element  of  its  decision  by  coming 
forward  with  affidavits  or  testimony 
showing  that  in  constructing  the 
retention  register  it  considered  the 
performance  rating  on  record  of  each 
employee,  including  the  appellant’s,  on 
the  date  of  issurance  of  the  specific  RIF 
notice  and  that  any  additional  service 
credit  was  correctly  accorded  based 
thereon  in  determining  each  employee’s 
retention  standing. 

Once  the  agency  makes  out  a prima 
facie  case,  the  burden  of  going  forw'ard 
with  rebuttal  evidence  shifts  to  the 
appellant,  but  the  burden  of  persuasion 
never  shifts  from  the  agency.  The 
appellant  must  identify  an  employee  or 
employees  in  his  competitive  level  who 
have  a later  service  date  than  his,  and 
who  he  believes  were  improperly 
accorded  additional  service  credit  for 
performance,  or  that  he  was  improperly 
accorded  additional  service  credit.  The 
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appellant,  further,  must  show  that  such 
improper  action  affected  his  retention 
standing. 

Once  the  appellant  has  made  such  a 
rebuttal  presentation,  the  agency  may 
show  that — notwithstanding  the 
evidence — the  appellant  would  have 
been  released  from  his  competitive  level 
in  any  event.  The  agency  should  also 
show  that  it  has  implemented  a 
performance  system  meeting  all  the 
requirements  of  5 C.F.R.  Part  430, 
subpart  B. 

The  Board  said  that  the  scope  of  its 
review  of  an  appellant’s  allegation  in 
this  regard  is  limited  to  determining 
whether  the  agency  abused  its  discretion 
in  establishing  and  implementing 
consistently  the  performance  provisions 
at  issue  so  as  to  prejudice  appellant’s 
RIF  rights.  The  Board  said  it  will  review 
the  timing  and  propriety  of  performance 
ratings  that  are  challenged  by  an 
appellant  who  is  affected  by  a RIF 
action  to  determine  whether  the  agency 
showed  that  it  reasonably  exercised  its 
discretion  in  this  regard. 

In  making  the  determination  whether 
the  agency  showed  that  additional 
service  credit  for  performance  was 
properly  accorded  to  each  employee,  the 
Board  said  it  does  not  assume  juris- 
diction over  appeals  of  performance 
ratings.  However,  evidence  that  ratings 
were  improperly  awarded  on  the  merits 
and  substance  of  the  appraisal  and 
prejudiced  appellant’s  retention 
standing  in  a RIF  may  be  relevant  and 
material  to  establishing  an  allegation 
that  the  RIF  was  based  on  a prohibited 
personnel  practice  in  violation  of  one  or 
more  of  the  provisions  of  5 U.S.C. 

§ '2302(b).  An  allegation  of  such  a 
prohibited  personnel  practice  in  a RIF 
appeal  constitutes  an  affirmative 
defense  which  the  appellant  must  plead 
and  prove  by  a preponderance  of  the 
evidence. 

In  this  case,  the  agency  showed 
through  its  submissions  that  it 
considered  the  performance  ratings  of 
the  appellant  and  all  other  employees  on 
the  date  of  issuance  of  the  specific  RIF 
notices  and  determined  each  employee's 
entitlement  to  additional  service  credit 
for  performance  in  establishing 
appellant’s  retention  standing  in  his 
competitive  level. 

However,  the  agency  was  not  afforded 
the  opportunity  to  refute  the  specific 
allegations  of  error  regarding 
appellant’s  right  to  a determination  of 
each  employee's  entitlement  to 
additional  service  credit  for  performance 
consistent  with  the  agency's 
performance  appraisal  system. 


Therefore,  a remand  was  required.  On 
remand,  the  presiding  official  was 
instructed  to  reopen  the  record  and 
permit  the  parties  to  present  evidence 
and  argument  addressing  the  agency’s 
burden  of  persuasion  on  this  element  of 
its  decision,  and  to  afford  the  parties  a 
hearing  if  requested.  The  appellant  was 
also  to  be  afforded  the  opportunity  to 
raise  any  affirmative  defenses  relating 
to  the  RIF. 

The  agency  should  then  be  afforded 
the  opportunity  to  further  supplement  its 
case  and  rebut  any  affirmative  defenses 
raised  by  appellant. 

Accordingly  the  Board  vacated  the 
initial  decision,  remanding  the  case  to 
the  regional  office. 


Einer  R.  Nielson  v. 
Department  of  the  Navy 

DC03518410114 
January  9, 1985 

An  agency  reduction  in  force  (RIF) 
resulted  in  appellant’s  reduction  in 
grade.  The  GM-15  position  which  he 
occupied  was  abolished  as  a result  of  a 
reorganization. 

In  his  petition  for  appeal,  appellant 
alleged  that  the  RIF  was  personal  to  him 
and  thereore  invalid.  Although 
acknowledging  that  a reorganization 
did  occur,  appellant  contended  that  the 
motivation  for  the  reorganization  was  to 
remove  him  from  his  position. 

The  Board  found  that  the  agency 
presented  credible  evidence  that  its 
purpose  in  initiating  the  reorganization 
was  not  personal,  but  was  to  improve 
management.  Moreover,  the  Board 
found  that  appellant  failed  to  present  a 
substantial  question  justifying  a review 
of  the  complete  record  regarding  his 
allegation. 

As  an  additional  ground  for  review, 
appellant  argued  that  the  agency  failed 
to  follow  its  own  regulations  which 
establish  procedures  to  be  taken  when  a 
traditionally  civilian  job  is  converted  to 
a military  position.  The  Board  found, 
however,  that  appellant  failed  to 
establish  how  the  rules  applied  in  his 
case,  since  there  was  no  showing  that 
the  position  was  traditionally  civilian 
and  was  being  converted  to  military. 

The  position  was,  in  fact,  abolished. 
Although  appellant’s  duties  as  head  of 
the  office  were  absorbed  into  a new 
position,  which  was  filled  by  a military 
officer,  appellant  did  not  establish  the 
applicability  of  any  agency  regulations 
to  a reorganization  which  results  in  such 
a change. 

The  Board  denied  appellant’s  petition 
for  review. 


Mark  Rich  v.  Department  of 
Agriculture 

DC03518211276 
January  24, 1985 

Appellant  petitioned  for  review  of  an 
initial  decision  which  sustained  his 
reduction  in  grade  through  a reduction 
in  force  (RIF). 

Appellant  contended  that  the  agency 
erred  in  its  interpretation  and 
application  of  transfer  of  function 
regulations. 

The  Board  held  that  the  identification 
process  in  a transfer  of  function  is  vital 
to  the  basic  rights  afforded  to  an 
employee  since  it  is  by  that  process  that 
the  retention  rights  of  the  employee  are 
determined.  The  presiding  official  in  this 
case  found  that  the  appellant  had  been 
properly  identified  with  the  function 
transferred.  The  presiding  official’s 
determination  was  based — in  large 
part — upon  his  review  of  appellant’s 
official  position  description.  However, 
the  Board  pointed  out,  in  identifying 
employees  in  a transfer  of  function,  the 
actual  duties  of  an  individual  are 
controlling,  and  they  are  of  more 
evidentiary  weight  than  out-dated 
position  descriptions,  or  what  appellant 
might  have  done,  had  an  assignment 
come  to  fruition.  Hurley  u.  United 
States,  575  F.2d  792  (10th  Cir.  1978). 

The  Board  further  stated  that 
although  it  generally  relied  on  the 
contents  of  position  descriptions  in  the 
context  of  RIF  cases,  it  did  not  believe 
that  reliance  to  be  appropriate  in  this 
case  because  the  relevant  regulation 
refers  to  performance  of  a function.  The 
regulation  also  requires  that  evidence  of 
actual  duties,  rather  that  out-dated 
position  descriptions,  is  entitled  to  more 
weight  in  determining  the  propriety  of 
an  identification  of  a position  with  a 
transferring  function.  Moreover,  the 
Board  said  this  was  not  a case  where  the 
parties  differed  in  their  views  of  whether 
the  position  description  at  issue  was 
accurate.  Rather,  the  agency  had 
stipulated  that  appellant  did  not 
perform  in  accordance  with  his  position 
description. 

In  light  of  the  stipulations  of  fact  and 
other  evidence  clearly  indicating  that 
the  identification  process  was  defective 
and  that  the  appellant’s  substantive 
retention  rights  were  adversely  affected, 
the  Board  concluded  that  the  agency 
failed  to  show  by  a preponderance  of  the 
evidence  that  it  properly  identified 
appellant’s  position  for  transfer  when  it 
relied  solely  on  a position  description 
that  did  not  reflect  appellant’s  actual 
duties.  Since  the  RIF  was  a direct  result 
of  the  improper  transfer,  the  agency  did 
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not  show  by  a preponderance  of  the 
evidence  that  the  RIF  was  properly 
executed. 

The  Board  reversed  the  initial  decision 
and  ordered  the  agency  to  cancel  the 
transfer  of  appellant’s  position  and 
subsequent  reduction  in  grade. 

RESTORATION  TO  DUTY 

Lee  Brooks  v.  U.S.  Postal 
Service 

DA03538310346 
January  23, 1985 

Appellant  appealed  from  the  agency’s 
refusal  to  restore  him  to  duty  as  a 
partially  recovered  former  employee 
under  the  provisions  of  5 C.F.R. 
§353.306(1983). 

Appellant’s  doctor  released  him  from 
light  duty  on  September  8, 1981,  but  he 
chose  to  accept  disability  retirement 
instead  of  a suitable  position  in  the 
agency.  In  August  of  1982,  appellant 
asked  for  restoration  to  a limited  duty 
position.  The  agency  denied  that 
request,  and  a later  request,  as  well. 

In  the  initial  decision,  the  presiding 
official  ordered  the  agency  to  give 
appellant  restoration  rights  under  the 
above-mentioned  statute.  Granting  the 
agency  petition  for  review,  the  Board 
held  that  the  provisions  of  Part  353 
cover  “any  employee  . . . who  was 
separated  or  furloughed  from  a position 
without  time  limitation  as  a result  of  a 
compensable  injury . . .”5  C.F.R. 

§ 353.103(c)(1)  (emphasis  added).  Thus, 
the  right  to  restoration  applies  only  to 
employees  who  suffer  from  a 
compensable  injury. 

The  term  “compensable  injury,”  the 
Board  noted,  is  not  specifically  defined 
under  either  the  statute  or  the 
regulations.  However,  the  statute  defines 
compensation  as  “the  money  allowance 
payable  to  an  employee  or  his 
dependents  and  any  other  benefits  paid 
for  from  the  Employee’s  Compensation 
Fund  ...”  5 U.S.C.  § 8101(12).  Appellant 
in  this  case  was  not  receiving 
compensation  under  the  provisions  of 
5 U.S.C.  Chapter  81  because  he  was  not 
receiving  a money  allowance  or  other 
benefits  from  the  Employee’s 
Compensation  Fund.  Rather,  appellant 
received  annuity  payments  under 
5 U.S.C.  Chapter  83  which  provides  that 
payments  are  made  from  the  Civil 
Service  Retirement  and  Disability  Fund. 
The  Board  found,  therefore,  that  since 
appellant  was  not  receiving 
compensation  under  the  provisions  of  5 
U.S.C.  Chapter  81,  he  did  not  suffer  a 
“compensable  injury”  under  the 
meaning  and  intent  of  that  chapter. 


Accordingly,  appellant  was  not  entitled 
to  appeal  the  agency’s  decision  not  to 
restore  him. 

The  Board  reversed  the  initial  decision 
and  dismissed  the  appeal  for  lack  of 
jurisdiction. 


STAY 

Special  Counsel  v. 

Department  of  Commerce 
HQ12088410025 
January  29, 1985 

In  this  case  the  Board  had  ordered 
stays  pursuant  to  5 U.S.C.  § 1208(a),  (b), 
and  (c).  The  agency  filed  a motion  for  an 
order  compelling  discovery  from  the 
Special  Counsel,  and  the  Special 
Counsel  moved  to  strike  this  motion.  The 
Board  said  that  these  cross  motions 
raised  the  following  issue  of  first 
impression:  Do  the  Board’s  regulations 
allow  for  discovery  in  stay  proceedings? 

The  agency  argued  that  the  Board’s 
discovery  rules  apply  to  stay 
proceedings  by  virtue  of  5 C.F.R. 

§ 12011.11  which  provides  for  the 
application  of  the  discovery  rules  to 
original,  as  well  as  appellate  jurisdiction 
proceedings,  absent  a provision  to  the 
contrary.  But  the  Board  said  that  the 
agency  failed  to  appreciate  that  the 
fundamental  nature  of  stay  proceedings 
differs  from  that  of  other  original 
jurisdiction  proceedings.  Unlike 
corrective  or  disciplinary  actions,  Hatch 
Act  or  administrative  law  judge  removal 
cases,  a stay  proceeding  is  neither 
adversarial  nor  evidentiary.  Further,  the 
Board  said  that  Congress  has  given  it  a 
limited  role  in  the  stay  process. 

Moreover,  the  stay  itself  is  not  a final 
decision  on  the  merits  or  the  evidence. 
The  purpose  of  a stay  is  to  maintain  the 
status  quo  for  a finite  period  of  time.  The 
Board  said  that  given  the  Board’s 
restricted  role  in  the  stay  process,  and 
given  the  expedited  and  non-adversarial 
nature  of  stay  proceedings,  it  would  not 
be  appropriate  to  allow  discovery. 
Therefore,  it  held  that  5 C.F.R.  § 1201. 1 1 
was  not  intended  to  extend  the  discovery 
provisions  of  the  Board’s  appellate 
jurisdiction  regulations  to  stay 
proceedings.  Moreover,  it  said  that  even 
had  it  found  that  that  section  could  be  so 
interpreted,  it  would  not  exercise  its 
discretion  to  grant  the  agency’s  motion 
in  this  matter.  It  found  that  the  purpose 
of  the  requested  discovery  was  not  to 
provide  material  to  assist  the  agency  in 
preparing  a response  to  the  Special 
Counsel’s  section  1208(c)  stay  request, 
and — were  discovery  allowable — the 
Board  said  it  would  deny  the  motion  for 
that  reason. 


The  Board  denied  the  agency's 
motion. 


VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 

GENGLER,  Mildred  E.  v.  Veterans 
Administration  (CH075285 10078, 
January  10,  1985).  After  appellant 
appealed  her  dismissal  which  was 
based  on  physical  disqualification, 
she  requested  that  the  presiding 
official  dismiss  the  appeal.  Granting 
the  request,  Presiding  Official 
Margaret  J.  Krueger  dismissed  the 
appeal  without  prejudice  pending 
an  initial  decision  by  the  Office  of 
Personnel  Management  on 
appellant's  application  for  disability 
retirement  annuity. 

GRAY,  Lonnie  L.  v.  U.S.  Postal  Service 
(CH07528510033,  January  4.  1985). 
Issues  in  this  appeal  were:  whether 
appellant  was  properly  placed  in  an 
absent  without  leave  (AWOL)  status 
from  April  23  to  July  24.  1984:  and  if 
that  placement  was  proper,  whether 
the  absence  warranted  his  removal. 
Presiding  Official  Phillip  N.  Miller 
found  that  the  agency  established  by 
a preponderance  of  evidence  that  it 
properly  placed  appellant  in  AWOL 
status,  that  appellant’s  AWOL 
affected  the  efficiency  of  the  service, 
and  that  the  removal  action  was 
within  the  “tolerable  limits  of 
reasonableness”  under  the  guidelines 
found  in  Douglas  v.  Veterans 
Administration,  5 MSPB  313,  333 
(1981).  The  presding  official  affirmed 
the  removal. 

ZANDER,  Anthony  J.  (CH04328510079, 
January  10,  1985).  Following  his 
removal  on  allegation  of 
unacceptable  performance,  appellant 
appealed  to  the  regional  office.  Later, 
the  parties  reached  a settlement 
agreement  and  filed  a Stipulation  for 
Compromise  Settlement.  The  agency 
agreed  to  remove  from  appellant’s 
personnel  file  all  documents 
indicating  termination  for  poor 
performance  and  to  provide  instead 
documents  indicating  voluntary 
resignation.  It  also  agreed  to 
withdraw  its  objection  to  payment  of 
state  unemployment  benefits  to 
appellant  and  to  pay  appellant's 
attorney  fees.  Appellant  agreed  that 
the  agreement  constituted  a complete 
settlement  of  his  appeal.  Presiding 
Official  Margaret  J.  Krueger  found 
that  the  parties  freely  entered  into  a 
voluntary  settlement.  She,  therefore, 
dismissed  the  appeal  with  prejudice. 
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(CH03308210346COMP,  January  2, 
1985) 
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Edward  J.  Handy  v.  U.S. 
Postal  Service 

Appeal  No.  84-1241  (Fed.  Cir. 
January  30, 1985) 


This  appeal  was  from  a decision  of  the 
U.S.  Merit  Systems  Protection  Board 
(MSPB)  affirming  the  removal  of  the 
petitioner  for  failure  to  perform  his 
duties  in  accordance  with  instructions. 

The  court  held  that  of  the  numerous 
issues  raised  on  appeal,  only  one  merited 
extended  discussion:  “Is  the  denial  of  a 
statutory  procedural  right  at  the  agency 
level,  in  this  case  the  right  to  make  an 
oral  reply,  harmful  per  se?”  The  MSPB, 
citing  its  decision  in  Barracco  v. 


Department  of  Transportation,  FA  A, 
MSPB  Docket  No.  DC075281F0895, 

April  25, 1983,  rested  its  decision  on  the 
petitioner’s  failure  to  show  that  any 
error  was  harmful. 

Appellant  contended  that  no  request  is 
necessary  to  exercise  a statutory 
procedural  right,  and  that  where  a 
statutory  right  has  been  denied,  the 
decision  cannot  be  “in  accordance  with 
the  law,”  the  standard  found  in  5 U.S.C. 
§ 7701(c)(2)(C). 

The  court  held  that  5 U.S.C. 

§ 7701(c)(2)(A)  and  (C)  are  not  directed  at 
the  same  end.  The  court  pointed  out  that 
harmful  error  in  procedures  (paragraph 
A)  raises  the  question:  Did  the  wrongful 
procedure  harm  the  employee  in  the 
presentation  of  his  defense  so  that  a 


different  result  might  have  been 
reached?  Paragrah  (C)  is  directed  to  the 
decision  itself.  Was  the  decision  in  its 
entirety  in  accordance  with  law?  The 
court  found  the  harmful  error  provision 
to  be  part  of  the  law  thus  negating  a per 
se  rule  with  respect  to  any  procedural 
error. 

In  the  instant  case  the  court  found 
that  petitioner  failed  to  show  that  in 
some  way  an  oral  reply  would  have 
possibly  affected  the  agency’s  decision, 
and  that  it  is  insufficient  simply  to  show 
that  a statutory  procedure  was  not 
followed  at  the  agency  level.  The  court 
stated  that  harmful  error  must  be 
shown. 

The  decision  of  the  MSPB  was 
affirmed. 
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PUBLICATION  SERVICES 
The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents,  under 
stock  number  062-000-80001-1,  either  by 
subscription  or  single  issue.  Please 
address  subscription  or  purchase 
inquiries  to:  Superintendent  of 
Documents,  U S.  Government  Printing 
( )ffice,  Washington,  D.  C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the  regional 
ollices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal 
Employee  Appeals  Decisions”  at  $150 
per  year  for  microfiche  and  paper  index, 
contact  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
R \val  Road.  Springfield,  Virginia  22161. 
Fhe  stock  number  is  PB85-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  microfiche 
t the  more  than  1 1 ,000  initial  decisions 
which  the  Board's  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
■ insisting  of  a subject  section  and 
lead-case  section  is  included.  The  cost  of 
this  microfiche/index,  “Federal  Em- 
ployee Appeals  Decisions.  Air  Traffic 
Controller  Cases,"  is  $150. 

Published  Board  Decisions 
and  Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  Id,  covering  the  period  January 
1 1 . 1979  through  March  31,  1983.  have 
been  published.  These  volumes  are  a 


compilation  of  final  actions  taken  by  the 
Board  and  precedential  interlocutory 
decisions.  An  index  using  the  Board’s 
key  number  system  is  included. 

Volumes  1 through  11,  covering  the 
period  January  11,  1979  through 
September  30,  1982,  are  no  longer  in 
print.  However,  volume  12  (October  1, 
1982  through  December  31,  1982)  is 
available  for  $16  under  stock  number 
062-000-00017-1.  Also,  volume  13 
(January  1,  1983  through  March  31, 

1983)  is  available  for  $11  under  stock 
number  062-000-00018-0.  Please  address 
purchase  inquiries  to  the  Superintendent 
of  Documents. 


Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writing 
to  the  Information  Services  Division, 
Office  of  the  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  Room  828, 

1 120  Vermont  Avenue,  N.  W.,  Washing- 
ton, I).  C.  20419.  Requests  should  include 
the  appellant's  name,  the  docket 
number,  and  the  date  of  the  decision  or 
order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Information 
Services  Division,  Monday  through 
Friday,  1 p.m.  to  5 p.m.,  where  the 
initial  decisions,  Board  orders,  publica- 
tions, and  microfiche  described  above 
are  available  for  viewing. 


DEFINITIONS 


These  definitions  are  provided  for  clari- 
fication purposes  only  and  are  not 
intended  to  convey  the  strict  legal  mean- 
ing of  the  terms. 

Addendum  Decision — an  addendum 
decision  deals  with  attorney  fees. 


Deciding  Official— the  official  who 
renders  the  agency’s  decision. 

Initial  Decision — the  regional  office 
decision  made  by  the  presiding  official 
in  response  to  a petition  or  appeal.  The 
initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted  or  the  Board 
reopens  on  its  own  motion.  In  those 
cases,  the  Board’s  decision  becomes  the 
final  decision.  If  the  petition  for  review  is 
denied,  the  initial  decision  becomes  final 
five  days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in 
Washington,  D.  C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the 
record.  The  presiding  official  referred  to 
in  The  Digest  summaries  is  usually  a 
Board  regional  office  official  designated 
by  the  Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an.employee. 

Regional  Office — the  Board  office  autho- 
rized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 

Voluntary  Expedited  Appeals 
Procedure — a voluntary  alternative 
procedure  designed  to  adjudicate  rela- 
tively simple  non-precedential  appeals 
in  an  expedited,  informal  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 
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FEDERAL  REGISTER 
ISSUANCES 


Vol.  50.  No.  5 


Tuesday,  January  8,  1983 

1030 


MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  DATE:  3:00  p.m.,  Tuesday, 
January  15, 1985. 

PLACE:  Eighth  Floor,  1120  Vermont 
Avenue,  NW„  Washington,  D.C.  20419. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Frazier  v.  United  States  Postal  Service. 

MSPB  Docket  No.  NY07528210641  COMP. 

2.  Hutchinson  v.  Defense  Language  Institute. 

MSPB  Docket  No.  SF0351 841 0741. 

3.  Donaldson  v.  Department  of  Labor,  MSPB 

Docket  No.  PH 04 3 283 1048 7. 

4.  Rogers  v.  Department  of  Labor.  MSPB 

Docket  No.  PH04328310695. 

5.  Goodale  v.  Department  of  Labor.  MSPB 

Docket  No.  AT04 3284 10243. 

6.  Harmon  v.  Department  of  Labor.  MSPB 

Docket  No.  PH04328410287. 

CONTRACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Robert  E.  Taylor.  Clerk  of 
the  Board  (202)  653-7262. 

Dated:  January  4, 1985. 

For  the  Board. 

Kathy  W.  Semone, 

Deputy  Clerk  (general). 


Vol.  50,  No.  11 


Wednesday,  January  1G,  1985 

2355 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Federal  Employees;  Review  of  Agency 
Adverse  Actions  Taken  Under  5 U.S.C. 


7511  et  seq.  and  Based  Upon  the 
Revocation  or  Denial  of  a Security 
Clearance 

agency:  Merit  Systems  Protection 
Board. 

action:  Amendment  to  49  FK  480~j 
(1984),  affording  notice  of  opportunity  to 
file  amicus  briefs  in  certain  appeals  of 
agency  adverse  actions  taken  under  5 
U.S.C.  7511  et  seq.  and  based  upon  the 
revocation  or  denial  of  a security 
clearance. 

summary:  The  Merit  Systems  Protection 
Board  provides  an  opportunity  to  file 
amicus  briefs  on  significant  issues  of 
law  common  to  a number  of  cases 
pending  before  the  Board  involving 
appeals  of  agency  adverse  actions  taken 
under  5 U.S.C.  7511  et  seq.  and  based 
upon  the  agency’s  revocation  or  denial 
of  the  employee’s  security  clearance. 

This  amendment  supplements  a 
previous  notice  (49  FR  48623  (1984)),  to 
identify  one  additional  issue  for  briefing 
by  interested  parties,  identify  four 
additional  cases,  and  to  extend  the  time 
for  briefing  on  all  issues. 

DATE:  Amicus  briefs  submitted  in 
response  to  this  notice,  as  well  as  the 
previous  notice  published  at  49  FR  48623 
(1984),  shall  be  filed  with  the  Clerk  of 
the  Board  on  or  before  February  14, 

19C5. 

ADDRESS:  All  briefs  shall  be  captioned 
“Security  Clearance  Appeals.’’  “Amicus 
Brief."  All  briefs  shall  also  contain 
separate,  numbered  headings  for  each 
issue  discussed.  The  original  and  twelve 
(12)  copies  of  each  amicus  brief 
submitted  in  response  to  this  notice 
shall  be  filed  with  the  Office  of  the  Clerk 
of  the  Board  and  addressed  to  Robert  E. 
Taylor,  Clerk,  Merit  Systems  Protection 
Board,  Attn:  Security  Clearance 
Appeals,  1120  Vermont  Avenue,  NW„ 
Washington,  D.C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Taylor,  Clerk,  Merit  Systems 
Protection  Board,  (202)  653-7200.  For 
copies  of  the  Initial  Decisions  in  the 
referenced  cases,  contact  Research 
Services  Division,  Merit  Systems  ■ 
Protection  Board,  (202)  653-7132. 

SUPPLEMENTARY  INFORMATION:  The 

Merit  Systems  Protection  Board 
currently  has  before  it  numerous 
petitions  for  review  of  initial  decisions 
issued  by  the  Board's  regional  offices  in 
security  clearance  appeals.  The  Board 
identified  several  cases,  listed  below, 
which  address  significant  issues  of  law 
common  to  a large  number  of  these 


appeals  and  in  previous  notice  (49  FR 
48623  (1984)),  provided  an  opportunity 
for  the  filing  of  amicus  briefs  addressing 
these  issues.  The  cases  identified  in  that 
earlier  notice  were  the  following: 
Bogdanowicz  v.  Department  of  the 
Army.  MSPB  Docket  No. 
PU07528110587  (January  18,  1984); 

Egan  v.  Department  of  the  Navy,  MSPB 
Docket  No.  SE07528310257  (December 
22,  1983); 

Grift  in  v.  Defense  Mapping  Agency, 

MSPB  Docket  No.  SL07528410150  (July 
6,  1984); 

Petersen  v.  Department  of  the  Navy. 
MSPB  Docket  No.  BN07528410010 
(February  14,  1984); 

Irving  v.  Department  of  the  Navy,  MSPB 
Docket  No.  BN07528410005 
(September  21,  1984).  (A  petition  for 
review  is  not  pending  in  this  appeal, 
in  which  a Final  order  was  issued  by 
the  Board.  However,  because  this  case 
concerns  the  issues  identified  in  this 
and  the  previous  notice,  the  Board  is 
reopening  this  case  to  address  those 
issues). 

The  Board  now  adds  the  following 
cases  to  those  listed  in  the  earlier  notice: 
Skees  v.  Department  of  the  Navy,  MSPB 
Docket  No.  PH07528410257  (June  14, 
1984); 

Holtccmp  v.  Department  of  the  Navy. 
MSPB  Docket  No.  SE07528410105 
(June  21,  1984); 

Drake  v.  Department  of  the  Army,  MSPB 
Docket  No  AT07528310851 
(November  9,  1983); 

G;bson  v.  Defense  Mapping  Agency, 
MSPB  Docket  No.  AT07528410438 
(June  26,  1984); 

In  addition  to  the  issues  listed  in  the 
previous  notice,  the  Board  also  requests 
interested  parties  to  address  the 
follow’ing  question: 

I.  Scope  of  the  Board’s  Authority  in 
Security  Clearance  Cases 

C.  When  an  agency  wishes  to  base  an 
actiun  listed  in  5 U.S.C.  7512  on  the 
revocation  of  security  clearance,  may  it 
do  so  pursuant  to  5 U.S.C.  7513,  or  is  5 
U S.C.  7532  the  exclusive  basis  for  such 
an  action? 

The  time  limit  set  by  the  Board  in  its 
earlier  notice  is  now  extended  to 
February  14.  1985.  for  filing  briefs  as  to 
issues  identified  in  both  the  earlier 
notice  and  in  this  notice. 

Dated  January  11.  1985. 

For  the  Board, 
i lerber!  E Ellingwood, 

.T.i;  irman. 
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Robert  E.  Taylor  Clerk  of  the  Board 

Michael  H.  Hoxie Director,  Information  Services  Division 


Editorial  Staff 

Ada  Kimsey Executive  Editor 


Prepared  By: 

Office  of  the  Clerk  of  the  Board,  Information  Services  Division 

United  States  Merit  Systems  Protection  Board 

Washington,  D.C.  20419 


